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The Great Lakes States face a paradoxical situation: the
nost abundant resource, the Geat Lakes, is primarily dedicated
to non-consunptive uses, navigation and ecosystem conservati on.
The | ess abundant resources, surface and ground water, are
basically subject to capture by the first user. The reason for is
that the evolving Atight@ bi-national G eat Lakes protection

effort has run ahead of state water nanagenent reform

. THE COVMON LAW BASELI NE

In all of the 8 Great Lakes states, the comon | aw of
riparian rights is the | egal baseline. Some states, notably
M nnesota and W sconsin, have suppl emented the common with a
statutory permt system However, regulation remains |ess than
conprehensi ve so the conmon | aw renmai ns an i nportant source of
| aw both as default rules and to interpret the statutes. The net
result is that, with some exceptions, the water |aw of the G eat
Lakes basin states encourages the unlimted use of water w thout
regard to conservation considerations. The common |aw of riparian
rights is a rule that requires all riparians along a stream

systemto share the stream but sharing is difficult to enforce



so the real rule is: use first and take a small risk of adverse

consequences.

Different rules apply to groundwater. The comon | aw of
ground water use is a |law of capture by overlying | and owners.
Under the pure common | aw rul e, each overlying owner can capture
as nmuch water as he or she can punp subject only to the
correlative rights of other overlying | andowners to join a
punpi ng race. The rule has been slightly nodified by nost
statutes by legislation or judicial decision. Mdst states- with
t he possible exception of Indiana’- adhere to the reasonable use
rul e which prohibits non-overlying owners, usually
muni ci palities, from damagi ng punpers who overlie an aquifer.

M chi gan, Ohio and W sconsin have gone further and adopted the
rul e proposed by the Restatenent of Torts (Second) which inposes
a reasonable use or non-injury limtation on |arge overlying
punpers, usually mnes or quarries, who danage snmall overlying
owners.’ However, the inportant point is that groundwater is
still basically allocated by a rule of capture; groundwater

rights are not integrated with surface rights and the | aw

! Wigginsv. Brazil Coa & Clay Corp., 452 N.E.2d 958 (Ind. 1983). An intermediate
appellate court recently refused to apply the rule to pumping that caused subsidence, City of
Valpariso v.Defler, 694 N.E.2d 1177 (Ind.App. 1998), and criticized the harshness of the
common law rule. See also Natural Resources Commission v. Amax Coal Co., 638 N.E.2d 418
(Ind.1994)(SMCRA modifies common law rule).

> Maerz v. American Steel Corp., 323 N.W.2d 524 (Mich. 1982): Cline v. American
aggregates Corp., 474 N.E.2d 324 (Ohio 1984); and State v. Michaels Pipeline Construction Co.,
217 N.W.2d 339 (Wis. 1974).



encour ages rather than di scourages mning in excess of safe

annual yield.?

The common | aw doctrine of riparian rights encourages
unlimted use because it is primarily a tort rather than property
regime. Under the doctrine of riparian rights, rights are
assi gned based on the ownership of land abutting a stream Al
riparians within the watershed of a stream have equal rights to
use and enjoy the waters. Riparian rights are both consunptive-
the right to divert-and non-consunptive- the right to use of
surface for navigation and to erect piers to exercise the right
of navigation. In practice, the comon |aw of riparian rights
functions as a tort regine. The law is invoked only after one
riparian has made a use that injures another. The injured
ripari an seeks post hoc redress, usually damages for the injury.
Ri parians in fact have property rights in the water, but the
extent of the rights is indeterm nate because, under the nodern

common | aw, each riparian has a right to make a reasonabl e use of

3 Nebraska has used Section 858 of the Restatement of Torts (Second) to
achieve a partial integration. A senior surface appropriator does not have an
absolute right to claimthat hydrol ogically connected groundwater is part of
his or her supply. Rather, a court can apply the Section 858 bal anci ng
factors to make a case by a case deternination about the reasonabl eness of the
conpeting uses. Spear T Ranch. Inc. V. Knaub, 269 Neb. 177, = N W2d_

(2004)



the water and a duty not to injure other riparians. There is no
interference unl ess one person's use precludes or substantially
di m ni shes anot her's. Reasonableness is a very fact-sensitive

bal ancing test so it is difficult, if not inpossible, to predict

the extent of a right prior to litigation.

The uncertainty problemis exacerbated in the M dwestern
states because nost conflicts involve inconpatible non-
consunptive uses as opposed to inconpatible consunptive uses.
There are many cases dealing with the respective rights of
riparians to "wharf out," erect piers and the use the surface of
smal | | akes outside the vertical planes fromthe bed ownership
boundaries. States generally regulate the placenent of structures
in navigable waters and the use of flood plains. There are few
precedents that predict how a court would all ocate water anong

conpeting consunptive uses.

Many experts recommended that the eastern states switch to
the law of prior appropriation. Prior appropriation creates sem -
exclusive rights in stream systens and aquifers by giving each
user a fixed ampbunt of water, provided that the water is
continuously applied to a beneficial use. The term beneficial use
is conplex,® but it basically means non-wasteful. A few states

such as Indi ana have adopted the concept as a statutory standard.

4 See Janet Newman, Beneficial Use, Waste, and Forfeiture: The Inefficient Search for
Efficiency in Western Water Law, 28 Envtl. L. 919 (1998).
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It now includes both consunptive and non-consunptive uses. Rights
are "handed out" until the entire annual flow of the streamis
allocated. In tines of shortage, the use of water is curtailed by
a schene of tenporal priorities. The nost junior user (or users)
nmust forego using water to satisfy the rights of the nost senior

user (or users).

1. THE MOVE TO REGULATED RI PARI ANl SM

Al of the G eat Lakes have enacted sone formof statutory
control over the use and enjoynent of the surface and ground
waters within their boundaries by a mx of common | aw doctri nes,
general statutes and statutes that apply in limted situations or
to specific bodies or classes of waters. Two weak evol utionary
trends that enmerge fromthe current state of the | aw of water
allocation in the Geat Lakes states: (1) There is a nove to
suppl enent common | aw allocation rules with state regul ation,
al t hough this regulation falls short of conprehensive regul ation
in nost states. (2) States have becone nore sensitive to the need
to integrate environnmental quality values into traditional state
wat er managenent. This translates into greater attention on
m ni mum f |l ow mai nt enance and the protection of the entire aquatic

ecosystem watersheds and wet!l ands.

The best way to understand the evolution of water law in the

m dwest is to exam ne the various |egal nodels of the control of



wat er use and enjoynent that have been proposed. There are nmany
conpeting nodels of the role that the | aw should play in the use
and enjoynent of a state's water. Mst of these nodels are

prem sed on the assunption that the state experiences short-term
prol onged or chronic drought periods. The nodels can be roughly
divided into two classes: (1) common |law and (2) adm nistrative
regul ati on. Regul ated ripariani sm seeks to nove states to the
property nodel of water allocation. But, it also injects the idea
that water resources are public resources in which individua
rights to use can be obtained subject to the state's power to

5

supervi se and regul ate these uses.” Regul ated ri pariani sm has

three primary conponents:

1. State water planning

2. An integrated permt systemfor ground and surface water

use

3. The establishnment of base or environnental flows and | ake

| evel s

°See 2 R Beck, WATERS AND WATER RiGHTs * 9 (1991).



The nost conprehensive currently proposed code is the 1997
Regul at ed Ri parian Model Water Code prepared by a task force of
the American Society of G vil Engineers. The Code illustrates
that regul ated ripariani sm does not displace the common | aw of
riparian rights, as nost western states have done. Instead, it
suppl enents it with a permt system lowa currently has the nost
conprehensive permt systemof any eastern or hum d state.

M nnesota and W sconsin have the nost conprehensive permt
systens anong the Great Lakes states. O her states have studied
the possibility of adopting nore conprehensive permt systens but
have not acted. After a severe drought, for exanple, Illinois
conmmi ssioned a study of its water allocation |aw, but took no

action.

A. Common Law Primary Allocation Mde

® Pl anni ng and Managerment Consul tants, Ltd, ASSESSMVENT OF
| LLINO S WATER QUALITY LAw  FINAL REPORT (Jul y, 1996)



The conmmon | aw remains the primary all ocation regine in
several states subject to specific exceptions. Illinois relies on
the law of riparian rights to resolve nost | ake and stream
conflicts.” The major exception is that the Departnent of has
special authority to adm nister the United States Suprene Court

decree in Wsconsin v. Illinois.?®

By statute, Illinois has al so
adopted the reasonable rule for groundwater allocation. M chigan
continues to rely on the common | aw as does | ndi ana, New York

and Chio. Pennsylvania is somewhat simlar to Illinois. It relies
on the common law, but it has a permt systemfor the uses of two
of its major rivers, the Del aware and Susquehanna, which are

all ocated by interstate conpacts and cover about two-thirds of

the state.

B. Registration or Information Permt Systens

Sone eastern and m dwestern states do not use permt systens
to allocate water, but to collect information about water use.
M chigan and Chio have a water registration systemfor |arge
users. Agricultural users can conply by filing an annual water

conservation plan.’

" See 6 WATERS AND WATER RIGHTS 335- 344
8615 1 LCS 50.

® M ch. Conp. Law s 324.32705 and 32705.



C. Common Law The Base Wth Sel ective General Regul ation

The npbst common increnmental common law reformis to give a
state agency the power to restrict large uses in tinmes of
tenporary shortage. |ndiana uses the comon |aw as the base, but
has supplemented it with adm nistrative regul ation. For exanple,
the state has the power to restrict the use of high capacity
well's which interfere with | ower capacity ones,”, and which cause
envi ronment al damage to public | akes."The state statutes which
prohibit inter-basins transfers wi thout the consent of all of the
Great Lakes governors, enacted to inplenment the Water Resources

Devel opnment Act (WRDA) fall within this category.

D. Real Regul ated R pariani sm

1 c 14-25-5.

1 1¢C 14-25-7.



As previously stated, "regulated riparianismrefers to
states which retain the common | aw basel i ne but have substituted
a general permt systemfor post hoc litigation."” The permt
systens usually exenpt small withdrawals and require a permt for
all withdrawal s over a per gallon per day or year threshold.

M nnesota is the nost representative regulated riparian state
anong the Great Lakes states. M nnesota requires permts for all
consunptive withdrawal s of 10,000 gal |l ons per day and for all
groundwat er withdrawals.” Wsconsin has three separate permt
reginmes for surface withdrawal s. The nost general is Ws. Stat.
"144. 026 which requires a permit for withdrawal s that average
2,000, 000 gal l ons per day over a thirty day period. New York
requires a permt for public water supplies, agricultural

irrigation and trans-watershed diversions.™

12 The constitutionality of regulated riparianism has been upheld against the charge that it
constitutes a taking of property without due process of law. Crookston Cattle Co. v. Minnesota
Dep't of Natural Resources, 300 N.W.2d 769 (Minn. 1980) and Omerick v. State, 218 N.W.2d
734 (1974).

3 M nn. Stat. Ann "105.
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1. ENVIRONMENTAL REGULATION AND REVIEW

In the past thirty years, the potential adverse inpacts of
di versi ons and channel nodifications have been recogni zed.
| ncreasingly, experts argue that states should set environmental
base fl ows, based on the natural hydrograph of the streamto the
extent possible, and only allow diversions that do not exceed the
base. This is fact the de facto allocation for the G eat Lakes,
al t hough this regi me has never been formally recogni zed. |ndian,
M chi gan, M nnesota and W sconsin Mst states assess the
envi ronnment al inmpacts of diversions and channel nodifications on
a case by case basis. There are two basic techni ques by which can
be done. The first is public interest review and the second is by

the use of the public trust doctrine.

A. Public Interest Review

“New York Environnental Conservation |law " 15- 1501
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The concept originated in the prior appropriation states,
and has occasionally been used to deny appropriations even though
unappropriated water is available. In nore recent tines, public
interest review has been used to assess the projected adverse
environmental inpacts of a withdrawal and to inpose conditions on
the new use. Mbst western states have the power to subject new
appropriations to a public interest review and public interest
review is now being extended to transfers. Wsconsin subjects
| arge surface withdrawals to a public interest standard. The
theory of public interest reviewis to provide a forumto
acconmodate all interests before the transfer. Statutes in
California, |daho, Montana, Nebraska, Texas and Wom ng give
state water administrators the power to take public interest
considerations into account in transfers.”™ A Utah court recently
interpreted Uah's transfer statute to include public interest

review.” An ldaho trial judge has ruled that state |aw’ allows

> See Douglas Grant, Public Interest Review in Water Allocation and Transfer in the
West: Recognition of Public Values, 1987 ARiz. STATE L.J. 681 (1987).

16 Bonhamv. Morgan, 788 P.2d 497 (Utah 1989).

17 |.C. Section 42-211.
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t he Departnent of WAter Resources to invite protests in change of
pl ace of diversion proceedings fromthird parties beyond those in
the i mMmedi ate area of the diversion, and this ruling was upheld

on appeal . "™

8 Hardy v. Higginson, Case No. 92599 (District Court of the Fourth Judicial District of
the State of Idaho, July 25, 1990), aff'd in part, rev'd in part 123 Idaho 485, 849 P.2d 946
(1993), upheld the power of the State Engineer to impose conditions on diversions from the
critical habitat of a candidate fish for listing under the Endangered Species Act.

13



Public interest review is seen by sone states as a way to

9

avoi d Sporhase v. Nebraska ex rel. Douglas,™ in which the Suprene
Court held that state water rights are subject to the dormant

commer ce clause. The Sporhase doctrine could prevent constraints
on transfers because a statute that has the effect of restraining

interstate transfers,® could be found to be unconstitutional.

B. The Public Trust

The Public Trust is a nmuch di scussed hybrid common | aw and
constitutional doctrine that has many neani ngs. The narrowest and
nost conmon neaning is that the states own the beds of navigable
waters- the Great Lakes- in trust for the public. Courts have
interpreted this general doctrine to nean that the beds and
overlying waters can only be used for trust uses. The historic
trust uses are navigation, fishing and comrerce. Modern trust
uses include recreation and environnental protection. The
broadest trust doctrine, advanced by environnentalists, is that
the doctrine is a self-executing substantive doctrine that allows

courts to determne that a public resource use choice is

19 458 U.S. 941 (1982).

2 E.G., re. Rev. Sat. " 537.810 (some interbasin transfers above 50 cfs require
legidlative approval).
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inconsistent with the protection of the environnent.

The narrow or classic public trust is a doctrine that
devel oped in 16th and 17th century England and was adopted as a
rule of law by the Supreme Court after the Revolution. The core
principle of the public trust is that the states own the beds of
navi gabl e waterways in trust for the public. The beds of bodies
of waters that are navigable in fact and forma highway in the
chain of interstate commerce are subject to public rights. These
rights or trust uses include navigation, fishing, and now
probably recreation. More generally, the public trust
illustrates that sonme resources nust remain permanently in the
negati ve community and thus private rights may never be acquired
in them The core doctrine would not be a potential source of
substantive rights to environnental quality were it not for the
decision in Illinois v. Illinois Central Ry. |Illinois Central
was a suit to invalidate a state patent to the railroad for a
| arge part of the Chicago | ake front. The Suprene Court held
that the state patent was void, with no citation to authority,
because the public trust prevents the alienation of trust |ands
to private parties. State courts by this tinme had in fact held
that |land could be severed fromthe trust, but the size of the
severance in Illinois Central was nuch greater than past
i ndi vi dual severances and occurred when there were nunerous

| argely successful efforts underway in Chicago to preserve the

15



| akefront from comercial devel opnent. Mst of our coastal and

G eat Lakes cities are built on filled | and.

Al Geat Lakes states hold that the state owns the beds of
navi gabl e waters in trust for the people.* The difference anong
the states on the application of the doctrine. In several G eat
Lakes states, the public trust is sinply a rule of bed ownership:
the state owns the beds of navigable waters bel ow the nean high
water mark. In Mnnesota, Chio and Wsconsin the trust is a
source of public rights in rivers capable of recreational use. In
contrast, Illinois, Mchigan and Pennsyl vani a have very
restrictive tests of navigable for rivers (as opposed to the
Great Lakes) and limt public recreational use. In sone states,
notably Illinois, the doctrine is a flat prohibition on the
alienation of the bed of Lake Mchigan. In other states,
Wsconsin, for exanple, the state may sever |land fromthe trust
so long as the severance is for a trust purpose and the anmount of
the severance is small in proportion to the area of the

wat er body.

! llinois, People ex rel Scott v. Chicago Park Dist., 360 N.E.2d 7773 (I1I. 1973);
Indiana, Lake Sand Co. v. State, 120 N.E. 714 (1918); Michigan, Obrecht v. National Gypsum
Co., 105 N.w.2d 143 (Mich. 1960); Minnesota. State v. Slotness, 185 N.W.2d 530 (Minn. 1971).

16



The nore interesting question is whether the trust is a
[imtation on the use and enjoynent of water. Specifically,
envi ronnment al advocates argue that the state has a trust duty to
protect environnmental values related to aquatic resources. In the
1960s, environnentalists used the holding to argue that the
public trust stands for one of several propositions. One view,
propounded by Professor Joseph Sax is that the public trust
i nposes procedural requirenments on |legislative and adm nistrative
decisions that alienate or inpair trust resources. in a wdely
cited article, The Public Trust Doctrine in Natural Resources
Law, Professor Joseph Sax devel oped the procedural theory that
the trust incorporates a theory of legislative remand. He read
Il'linois Central and related state cases to stand for the
proposition that decisions about public resources, not just the
beds of navi gable waters, have such | ong-term consequences they
shoul d only be made after a full |egislative consideration of the
consequences and alternatives. Qhers have gone further and
argued that trust resources nmust be devoted exclusively to trust
uses and these include the conservation of ecosystens. The
broadest substantive reading is that the state nust prefer
environmental to devel opnental values for all public resources,
including public | ands, when there is a conflict. The Mno Lake
case, National Audubon Society v. Superior Court of Al pine
County, is the nost |iberal substantive judicial reading of the
trust. Mno Lake was a challenge to water diversions by the city

of Los Angeles to feed its Onens Vall ey Aqueduct. The

17



di versi ons, done under water rights perfected in the 1940s,

| onered the | ake | evel and threatened the stability of the Lake:s
ecosystem Basically, the |ower levels increased the salinity of
the Lake, which is a bed of a former inland sea, threatening the
brine shrinmp on which mgrating birds fed. The California Suprene
Court held that the public trust extended to environmental val ues
and applied to vested water rights. But the court held only that
the trust be accommpdated with non-trust values and did not

require that the | ake be restored to pre-diversion levels. It did

not deci de what the particul ar accommodati on shoul d be.

The trust has several consequences for G eat Lakes water
use. First, the classic public trust doctrine reenforces the past
and currents efforts to limt |ake uses to non-consunptive uses
except in when consunptive uses do not inpair the integrity of
the Geat | akes ecosystem The non-consunptive uses are the
historic trust uses- navigation, fishing as well as the new ones
of recreation and environnental protection. The trust is a clear
source of state legislative authority to prefer non-consunptive
to consunptive uses. Second, the trust be the basis for
| egi slative inplenmentation and expansion. | am not aware of any
Great Lakes decision that uses the trust to either curtail
existing uses that interfere with trust values or has relied on
the public trust doctrine to support the denial of a new use of
water. Third, the trust reenforces the power (if not the duty) of

the Great Lakes states to use whatever existing regulatory

18



authority that they have to consider the inpact of surface and
groundwater withdrawals tributary to the | akes on the G eat Lakes
ecosystem Fourth, if the resource is subject to the public
trust, regulation that substantially precludes the enjoynent of
an asserted property right nmay not be a taking of property

wi t hout due process of law, the state is sinply asserting a
public property right which was a pre-existing limtation on the

private right holder's title.

M chigan is the prine exanple of the |egislative adoption of
the public trust to limt the use and exploitation of natura
resources for environnental reasons. Professor Sax hel ped to
draft the 1970 M chigan Environnmental Protection Act which
prohi bits the destruction or inpairnent of the states natura
resources. MEPA applies to water diversions and other stream
systemalterations. Courts have not historically used the statute
to limt water diversions,” but the state Supreme Court has
recently defined inpairnment broadly, Neneth v. Abonmarche
Devel opnent Co., 576 N.W2d 641 (1998), and a trial court has
hel d that state approval of a golf course diversion violated the
public trust. State constitutional provisions that guarantee a
right to a healthful environnental can al so be used to achieve
the sane result. The Suprene Court of Mntana recently held that

its state constitutional provision, which guarantees a right to a

?2 9. Rush v. Steiner, 373 N.W.2d 183 (Mich. 1983); Friends of Crystal River v. Kuras
Properties, 554 N.W.2d 328 (Mich. 1996).
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cl ean and heal thy environnent, requires that adm nistrative
agenci es vigorously protect high quality waters fromthe risk of

23

possi bl e degradation.” Illinois, on the other hand, has held that
its state constitutional provision does not apply to storage and
di version projects because it is limted to the protection of

public health.*

23 Montana Environmental Information Center v. Department of Environmental Quality,
1999 Mt. 248 (Mont. 1999).

24 Glisson v. City of Marion, 19999 WL 961399 (111. 1999).
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| V. GREAT LAKES DI VERSI ON REG ME

Since the adoption of the G eat Lakes Charter in 1985, the

G eat Lakes States and Canada have devel oped an increasingly

ti ght managenent reginme prem sed on the assunption that the | akes
are fully allocated. This is the primary concl usion of the

I nternational Joint Conmission” the United States federal
governnent and the basin states have been engaged in an on-going
process to inplenent the report=s primary concl usions. Consi stent
wi th past practice, the federal governnent:s role has been to

enabl e the basin states to develop a diversion control strategy.

A. United States Federal Action

2| nternational Joint Comm ssion, PROTECTION OF THE WATERS OF THE
GREAT LAKES ( FINAL REPORT TO THE GOVERNMENTS OF CANADA AND THE UNI TED STATES
2000) .
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The primary United States federal action has been to
clarify the power of the states to control out of basin
diversions.® A brief history of the evolution of Geat Lakes
diversion law is necessary to understand the context. Proposals
to divert Lake Superior water to bail out the QOgallah aquifer
produced the 1985 G eat |akes Charter. Principle IV of the 1985
G eat Lakes Charter requires that any signatory notify, consult
and seek the consent of the other states or provinces for any
new or increased diversion or consunptive use Aof the water
resources of the Geat Lakes Basin.@ Principle IV is triggered by
any diversion in excess of 5,000,000 gallons (19 mlIlion litres)
per day over a 30 day average. If the permtting state foll ows
the Charter Consultation Procedures, it has the discretion to
approve or di sapprove the diversion subject only to the duty to

notify other affected states and provinces.

26 Canada has prohibited almost diversions from the Great Lakes. An Act to Amend the
International Boundary Waters Treaty Act, S.C. 20001, c. 40.
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The Charter was further inplenmented by the adoption of state
| aws that prohibited out of basin diversions.* The Charter and
the anti-diversion laws apply both to interstate and intrastate
di versions. Mchigan is an exception it is the only G eat Lake
state or province whose territory lies wholly within the basin.
Any state | aw which subjects interstate diversions to a higher
standard is constitutionally suspect under United States federa
constitutional |law Laws which per se discrimnate agai nst
interstate coomerce to be a violation of the judge nmade Dor mant
Commerce Clause. In contrast, the power to subject intrastate
diversions to different standards does not raise as serious
Dor mant Commerce Cl ause problens. There is no discrimnation
agai nst interstate commerce and states have |ong successfully
asserted the power to protect areas of origin fromtrans-
wat er shed di versions. In 1986, Congress prohibited all diversions
fromthe Geat Lakes or any United States tributary for use
outsi de the basin. The Water Resources Devel opnent Act of 1986
[ WDRA86] was i ntended as an express waiver of the Dormant C ause.
Congr ess:s power ro waive the doctrine has never been seriously

l[imted by the Suprene Court.

2’ E.g., Mchigan Conp. Laws 324.32703; |.C. s 14-25-11-11

242 U.S.C. 1962d-20(d).
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After its passage, WRDA was applied in several relatively
smal | diversion proposals. A Wsconsin diversion was approved in
1989; M chigan vetoed a plant to augnent the supply of a snal
| ndi ana community just outside the basin. Canada strenuously
objected to an Illinois request that the U S. Arny Corps of
Engi neers increase the Chicago diversion to rel eive barges
stranded along the Illinois R ver in the drought smrer of 1988,
and the request was in fact denied. The jurisdiction of the
Charter and WRDA were raised in the Crandon M ne proposal in
Northern Wsconsin. The conpany planned to divert ground water
fromthe Geat Lakes to the M ssissippi R ver drainage, and NGOs
argued that this triggered WRDA. However, U.S. the Corps of
Engi neers rul ed that the groundwater was not w thin WRDA *These

actions ultimtely shaped the on-goi ng dial ogue about standards.

WRDA:s ability to provide Dormant Cl ause immunity was
guestioned in al999 | egal menorandum prepared for the Council of
Great Lakes governors. It suggested suggested that the Water
Resources Devel opnent of Act of 1986 viol ated the non-del egation
doctrine and was not a sufficiently clear waiver of the Dormant

Commerce Cl ause. The basin succeeded in obtaining new federa

?® See James P. Hill, The New Politics of Great Lakes Water
Di version: A Canada-M chigan Interface, 2 The Toledo J. of G eat
Lakes, Law, Science & Policy75 (1999).
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| egi slation. Section 504 of the Water Resources Devel opnent Act
of 2000 Section 504 directs the states, in cooperation with the
two basi n Canadi an provinces, Ato devel op and inpl enent a
nmechani sm that provides a commobn conservati on standard enbodyi ng
the principles of water conservation and resource inprovenent for
maki ng deci si ons concerning the withdrawal and use of water from
the G eat Lakes Basin.@ WRDA standards reflects in part the

posi tion of Governor Engler of Mchigan. In his 1992 veto of the
proposed Lowel |, Indiana diversion, Governor Engler suggested
that diversions mght be allowed if no i mm nent adverse health,
safety and welfare risks were denonstrated, there was neani ng

conservation and clean water was returned to the | akes after use.

B. State Actions

Shortly before the Comm ssion issued its 2000 Report, the
governors of the Great Lakes issued a statenent that both re-
commtted themto the principles in the Charter and to the
devel opnment of a new agreenent to inprove the collective
managenent of the waters of the Geat Lakes and the devel opnent

of a common standard for review ng water projects.®

®council of Great Lakes Governors, AA Statement on
Protecting the Great Lakes: Managing Diversions and Bulk Water
Exportsfi (October 15, 1999), Chicago. The statement can be found

25



at http://www.cglg.org/projects/water/press101599._html.
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The States adopted Annex 2001. Annex 2001 was the result of an
open two year process that began in Cctober, 1999. Annex 2001
is best seemas an interimstep in the process of drafting a

bi ndi ng agreenent. A prelimnary draft was rel eased on Decenber
14, 2001. It conmtted the states to prepare binding agreenents
between the states and provinces within five years, guidelines
for the devel opnent of a new w thdrawal standard, nodification
provi sions and a commtnent to devel op an information sharing
system It also contained an interimexenption for de mnims

wi t hdrawal s which were defined as those of 1 mllion gallons per
day or less. Environmental NGOs objected to the exenption and
this was dropped fromthe final version. In response to both

i ndustry and environnment comments, an express conmtnment to on-
goi ng public participation was added. The final version, signed

on June 18, 2001, provides in part:

The Governors and Premiers agree to imediately
prepare a Basi n-w de bindi ng agreenent(s), such as
an interstate conpact and such ot her agreenents,
protocols or other arrangements between the States
and Provinces as may be necessary to create the

bi ndi ng agreenent(s) within three years of the
effective date of the Annex. The purpose of the
agreenent(s) will be to further the Governors: and
Prem ers: objective to protect, conserve, restore,

i nprove, and manage use of the Waters and \Vater-
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Dependent Natural Resources of the Geat Lakes
Basin. The agreenment(s) wll retain authority
over the managenent of the Waters of the G eat
Lakes Basin and enhance and build upon the

exi sting structure and col |l ective managenent
efforts of the various governnental organization

within the Great Lakes Basi n.

The new set of binding agreenent(s) will establish a

deci si on maeki ng standard that the States and Provinces w |

utilize to review new proposals to withdraw water fromthe

Great Lakes Basin as well as proposals to increase existing

water withdrawal s or existing water wthdrawal capacity.

The new standard shall be based upon the foll ow ng

princi pl es:

#

H

Preventing or minimzing Basin water |oss through
return flow and i npl enentati on of environnmentally sound
and econom cal ly feasible water conservati on neasures;
and

No significant adverse individual or cunulative inpacts
to the quantity or quality of the Waters and Water-
Dependent Natural Resources of the Geat Lakes Basin
and

An | nprovenent to the Waters and Wt er - Dependent

Nat ur al Resources of the
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In short, the evolving | aw of the G eat Lakes recognizes
that the Great Lakes are one of Anmerica's great fresh water
reserves and as such are less vulnerable to the projected effects

31

of global climte change.”™ However, the anount of fresh water in
t hem makes them a prinme candidate, at |least in the eyes of many
in Canada and the United States, for transbasin diversions to
augnent supplies in water-short areas. d obal clinmate change
hel ps fuel the persistent regional fears that the | akes will be
tapped to augnment water supplies outside the basin. The "Law of
the Lakes" and its nost interesting feature is the preference it
accords non-consunptive uses over consunptive ones. The | aw gives
consi derably nore weight to the conservation of the | akes'

ecol ogi cal services conpared to other allocation regines. The
littoral states and the two federal governnents have evolved a
weak | egal regine to protect the nost inportant regional

conponent of the |akes, the maintenance of naturally fluctuating

| evel s, that can be the basis for adapting to global climte

%1See Stanley Chagnon, Understanding The Physical Setting: The Great Lakes Climate
and Lake Level Fluctuations, in LAKE MICHIGAN DIVERSION AT CHICAGO AND URBAN DROUGHT
39 (Stanley Chagnon ed. 1994). The International Joint Commission recently survived the
models and concluded that they suggest that "some lowering of water levelsislikely to occur.”
International Joint Commission, PROTECTION OF THE WATERS OF THE GREAT LAKES: FINAL
INTERIM REPORT TO THE GOVERNMENTS OF CANADA AND THE UNITED STATES 17 (2002). 1999).

29



change. This reginme has mnimzed conflicts by limting and
di scouragi ng consunptive use, but it has also retarded the

devel opment of a firnmer property rights reginme for the | akes.
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